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l. | NTRODUCTI ON

The plaintiffs Patricia Demarest (“Demarest”) and Vicki Dunn
(“Dunn”) (together, “plaintiffs”) produced a show called “Think
Tank 2000,” which aired on a |ocal public access cable television
station, Athol O ange Television, Inc.® Think Tank 2000
concerned itself with issues of |ocal concern, and sonme of its
broadcasts focused on the behavior of local officials in Athol,
Massachusetts. In particular, Demarest criticized one |ocal
official as having a conflict of interest, and canped outside

anot her local official’s hone, broadcasting a segnent in which

This memorandumwil|l refer to Athol Orange Tel evision, Inc. and
t he individual defendants collectively as “AOCTV’ or “defendants.”



she accused himof using his position to get special treatnent.
When these officials conplained to defendants, AOIV suspended
Demarest for thirty days fromusing AOTV facilities and revised
its Policies and Procedures Mnual.

The suspension and the revised AOTV Policies and Procedures
Manual (the “Revised Manual”) brought plaintiffs to this court,
seeking injunctive and declaratory relief. Plaintiffs contend
t hat suspending Demarest violated the First Anendnent, 42 U S. C
§ 1983, and § 531 of 47 U S.C. 88 522 et seq. (the “Cable Act”),
and that certain provisions of the Revised Manual are in
viol ation of the First Amendnent or the Cable Act. Plaintiffs
al so argue that AOTV has violated Article 16 of the Massachusetts
Decl aration of Rights. They have filed a notion seeking
prelimnary injunctive relief.

For the reasons set forth below, plaintiffs’ notion for a
prelimnary injunction will be allowed as to three of the four
di sputed provisions: (1) the provision that requires rel ease
forms fromall people that appear in AOIV broadcasts, (2) the
provi sion that prohibits the recording of any illegal act, and
(3) the provision that requires producers to indemify AOTV for
|l egal fees. The notion will be denied as to the provision that
requires producers to notify AOTV when a broadcast contains

material that is “potentially offensive.” Plaintiffs’ request



that AOTV be enjoined fromusing Demarest’s thirty-day suspension
as grounds for further discipline or curtail ment of her use of
AOTV equi prent or facilities will be all owed.

1. PROCEDURAL AND FACTUAL BACKGROUND

A. PEG Channel s

As not ed above, AOTV is a mnunicipally authorized and
operated public, educational, and governnental (“PEG ) access
channel pursuant to 8 531 of the Cable Act. (Docket 1, Exhibit A
at 23). The history and purposes of PEG channels are now well -
established. Justice Breyer described them as “channel s that,
over the years, |ocal governnents have required cable systens
operators to set aside for public, educational, or governnental

purposes.” Denver Area Educational Tel ecommuni cations

Consortium Inc., et al. v. FCC, 518 U S 727, 734 (1996)

(plurality opinion).

Hi storically, cable operators have not exercised editorial
control over these channels. 1d. at 761. The general intent
that operators refrain fromeditorial control was codified in
1984 with the Cable Act. A House Report acconpanying the Act
stated that “it is integral to the concept of PEG channels that
such use be free fromany editorial control or supervision by the
cable operator.” H R Rep. No. 98-934, at 47 (1984), reprinted in

1984 U.S.C.C A N at 4684. The Report explained that,
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Publ i c access channels are often the video equival ent of
t he speaker’s soap box or the electronic parallel to the
printed | eafl et. They provide groups and i ndi vi dual s who
generally have not had access to the electronic nedia
wi th the opportunity to beconme sources of information in
the el ectroni c market pl ace of ideas.

Id. at 30, 4667. Thus, 8 531(e) provided that “a cabl e operator
shal |l not exercise any editorial control over any public
educational, or governnental use of channel capacity . ”
Despite this, PEG prograns were not entirely w thout

editorial control. The 8§ 531(e) prohibition on editorial control

was bal anced by 8§ 544(d)(1), which stated that,

Nothing in this subchapter shall be construed as
prohi biting a franchising authority and a cabl e operat or
fromspecifying . . . that certain cable services shal

not be provided or shall be provided subject to

conditions, if such cable services are obscene or are

ot herwi se unprotected by the Constitution of the United

St at es.
No other editorial control was permtted. |In fact, although the
1992 Cabl e Act sought to add a provision to restrict indecent

programm ng, it was struck down as violating the First Amendnent.

See Denver Area, 518 U. S. at 760.

B. Backgr ound

As noted, plaintiffs produced a show that aired on AOCTV

call ed “Think Tank 2000.” Two incidents related to Thi nk Tank



2000 have sparked the current dispute.? First, during a Think
Tank broadcast on June 27, 2000, Demarest criticized Mary
Foristall (“Foristall”), a nenber of both the AOTV Board of
Directors (“the Board”) and the Athol Board of Selectnen, of
having a conflict of interest because she had served on too nmany
| ocal boards. (Docket 1 at 6). In response, Foristal
registered a witten conplaint wwth AOTV criticizing the content
of this Think Tank broadcast. A hearing before the Board was
schedul ed for July 19, 2000. |1d.

Second, on July 4, 2000, Demarest aired a Think Tank program
criticizing the special treatnent that was all egedly received by
Duane Chi asson (“Chiasson”), a nmenber of Athol’ s Needs Assessnent
Comm ttee. According to the broadcast, Chiasson was granted a
permt to construct a home without filing the proper paperwork.
Chi asson al l egedly m sused that permt to renove |arge quantities
of dirt fromhis property, an action that, Demarest suggested,

shoul d have required a different permt. Demarest contrasted

’Exhibit A to Docket 3 points to a potential third incident.
It contains a letter fromMarshall Tatro (“Tatro”), the AOTV
president, to Panela Mendoza (“Mendoza”) and Candance Whill hite
(“Waillhite”), who are apparently public officials affiliated
with the Athol finance commttee and the Athol Teen Task Force,
respectively. In this letter, Tatro apparently is responding to
a May 8, 2000 note of conplaint from Mendoza and Wil | hite about
Thi nk Tank 2000. However, this letter is the only reference in
the record to this conplaint or incident. As such, it has played
no part in this decision.



this with the inability of a |local resident, Margaret Britt
(“Britt”), to get a permt to renove dirt fromher hone. (Docket
1 at 6-7).°

I n preparing her broadcast, Demarest set up a canera on the
si dewal k opposite Chiasson’s hone. Chiasson saw Denar est
filmng, and stopped his car in the street. The two then had a
“l engt hy conversation.” (Docket 1 at 7). Part of this
conversation, along with Demarest’s questions and conmentary, was
broadcast as part of the July 4, 2000 Thi nk Tank report which
aired on July 6, 2000. |d.

On July 6, Chiasson conplained to AOTV that Denarest did not
get his permssion to tape the conversation, and that “she does
not get her facts straight.” 1d. at 8. He asked that sonething
be “done about this.” 1d. On July 9, 2000, AOTV responded by
refusing to air the Chiasson broadcast during the three
addi tional slots scheduled for Think Tank 2000. 1d. On July 10,
2000, Carol Courville (“Courville”), a nenber of the Board,
suspended Demarest fromall AOTV rights and privileges. The
suspension letter stated that,

The vi deotape Think Tank 2000 #16, which prem ered on
July 6, 2000 at 5:00 p.m has violated AOIV' s policy

It should be noted that in sunmmarizing these facts the court is
not in any way suggesting that the criticismof M. Foristall or M.
Chi asson was, or was not, fair or reasonable. The accuracy of the
criticisnms is irrelevant to the issues addressed in this nmenorandum
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Xil.b.3. of “knowingly falsifying forns.” On the tape,
both M. Chiasson and Ms. Britt made it clear that they
did not want to be on canera and you continued to
vi deot ape and cabl ecast the program On the “Air Tine
Request Forni signed by you on July 6, it states that you
have “obtained all necessary releases . . . from
i ndi vidual (s).”

Therefore, as Executive Director, you | eave ne no choice
but to take this necessary action.

(Docket 1, Exhibit C)(the “Suspension Letter”). The Suspension
Letter informed Demarest that the |l ength of her suspension would
be determ ned at a hearing during the July 19, 2000 AOTV board
nmeeting. |d.

During the July 19, 2000 hearing, the Board accused Demarest
of (1) violating AOTV | aws by not getting Chiasson s perm ssion
to record the conversation; (2) violating Massachusetts cri m nal
| aw for the sane; and (3) “lying” when she conpleted the AOCTV
formindicating that she had received all necessary rel ease
forms. The Board suspended Demarest for thirty days from using
AOTV facilities. (Docket 1 at 8-9).

On March 21, 2001, the Board revised several of its policies
and procedures and adopted the “Revised Manual.” To understand
t hese revisions, sone context is necessary. AOIV is governed by
a franchi se agreenment with the town of Athol, nost recently
renewed on August 23, 1996. (Docket 1, Exhibit A). The franchise

agreenent created AOTV and an “Access G oup,” which was



responsi bl e for managi ng and operating AOIV. |d. at 25. The
agreenent invested the Access G oup with the authority to
establish witten rules and procedures necessary to ensure access
to equi pnent and tinme on the channel to “all interested
residents, organi zations or institutions in the town on a non-
discrimnatory, first-cone, first-served basis.” |d.

The inclusiveness required by the franchi se agreenent was
reflected in the introduction to the AOTV Manual. Both the
Revi sed Manual and its predecessor stated that “there is very
little limt to what you can produce and show on access
television. The equipnent and air tine is here for you and
everyone.” (Docket 1, Exhibit B at 2, Exhibit D at 2).

The AOTV Policies and Procedures Manual that was in effect
until March 21, 2001 (the “2000 Manual "), docket 1, exhibit B,
was markedly different fromthe Revised Manual. Four changes, in
particular, are relevant to plaintiffs’ notion for prelimnary
i njunction.

First, the 2000 Manual contai ned a provision exenpting
certain producers froma requirenent that a rel ease form be
obt ai ned from any person appearing in an AOTV broadcast. The
exenpti on covered persons whose i nmages or voices were recorded
during “electronic news-gathering” (“ENG ). See Docket 1,

Exhibit B at 15 (“release forns for persons recorded during ENG



are not required.”).

The Revi sed Manual elimnated this exenption. That
elimnation, and the resulting policy, was the basis for
plaintiffs’ first challenge. Section Xl.a of the Revised Mnual
requi red producers to submt “[r]el ease forns for persons
appearing visually or by voice in prograns . . . before air tine
W Il be scheduled.” No exception was nmade for “persons recorded
during ENG” (Docket 1, Exhibit D at 16). This provision of the
Revi sed Manual will be referred to as the “Rel ease Form
Provision.”

Second, the 2000 Manual provided that: “[t]he recording of
an illegal act is not recoormended as it may lead to harmto the
equi pnent or people involved with its use.” (Docket 1, Exhibit B
at 12). Thus, as of the year 2000, the Manual nerely discouraged
recording an illegal act, but supplenented that di scouragenent
with a warning that producers were responsible for borrowed
equi pnent. “Shoul d [the equi pnment] be stol en, danaged, or | ost
[the producer] nust pay for its repair or replacenent.” (Docket
1, Exhibit B at 12; Exhibit D at 12) (the *“Danaged Equi pnent
Provi sion”).

The Revised 2001 Manual was nore restrictive. It retained
t he Damaged Equi pnent Provision, and provided that “[t]he

recording of an illegal act is not permtted as it may lead to



harmto the equi pnment or people involved with its use.”

(Docket 1, Exhibit D at 12). Thus, the new provision forbade,
rather than nerely discouraged, the recording of illegal acts.
Plaintiffs’ second challenge is to this provision, which will be
referred to as the “Illegal Act Provision.”*

Third, the Revised Manual added a provision that was not
present in any formin the 2000 Manual. New provision Xl I.f
provided that “in the event an independent producer takes | egal
action against AOTV, . . . if said producer |oses said |egal
action or appeal, the producer be [sic] responsible to reinburse
AOTV for all legal expenses, consistent with the court decision.”
(Docket 1, Exhibit D at 22). Plaintiffs’ third challenge is to
this provision, which will be referred to as the “Legal Expenses
Provi sion.”

Last, the 2000 Manual provided that,

Progranms which contain material deened not suitable for

young viewers or explicit materi al nust have a di scl ai ner

to that effect as part of their opening credits. To the

extent that the lawlimts, prograns of this nature wl|
be scheduled outside of the prinme view ng periods of

“Plaintiffs’ nmenmorandum al so addresses a portion of 8Vi.d. of the
Revi sed Manual that provides that “[r]ecorded material which seeks to
pronmote the commtnent of an illegal act will not be aired.” (Docket
3 at 16). However, plaintiffs’ notion for prelininary injunctive
relief only refers to the provision of 8 VI.d “which prohibits
journalists fromusing AOTV equi prrent to record an illegal act.” See
Docket 2 at 1. The conplaint is likewwse [imted to the Illegal Act
Provision. See Docket 1 at 12 § 5; 15, Count VI. Thus, only the
Il egal Act Provision is addressed here.
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chi | dren.
Docket 1, Exhibit B at 15. The Revised Manual edited this
provision as well. The new provision retained the above
| anguage, but added a special policy for what it terned
“potentially offensive” material. According to this section,
AOTV woul d “cabl ecast prograns which are defined as ‘potentially
of fensive,’” (Docket 1, Exhibit B at 15), but “with a viewer
warning in a late night tinme slot.” 1d. at 16. The Revi sed
Manual defined “potentially offensive” programm ng as including,
but not limted to, “(1) “Extrene slang or vul gar |anguage;” (2)
“Sexual ly [sic] activities not defined under obscenity;” (3)
“Extrene acts or depictions of violence;” or (4) “Depictions of a
graphic nature.” Id. It further provided that,
each producer is responsible to notify AOTV on the Ar
Ti me Request Form whet her his/her programm ng contains
any “potentially offensive” material according to the
above guidelines. Should any producer fail to properly
disclose the “potentially offensive” nature of the
program on the Form AOTV has the right to suspend or
termnate the producer’s privileges. Any suspension or
termnation of privileges will include both the producer
and all other persons associated with the production of
t he program
Id. Defendants have never suggested that plaintiffs’ broadcasts
contained “potentially offensive” material.” Neverthel ess,

plaintiffs object to both the notification requirenment and AOTV s

assertion of its right to sanction non-conpliance. The provision
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inits entirety will be referred to hereafter as the “Potentially
O fensive Provision.”

On April 5, 2001, Demarest and Dunn received | etters asking
themto sign Statenents of Conpliance with the Revised Manual to
confirmtheir acceptance of the four provisions discussed above.
They refused, citing their First Amendnment rights. (Docket 1 at
12-13). On April 17, 2001, AOTV informed the plaintiffs that,
because of their refusal, they were barred from usi ng ACTV
facilities and equi pnent. (Docket 8 at 12-13).

One point regarding plaintiffs’ suspension requires
clarification. Initially, AOTV' s nenoranda in opposition to
plaintiffs’ notion for prelimnary injunction appeared to suggest
that the plaintiffs would still be able to broadcast their
progranmm ng, despite their refusal to sign the Statenent of
Conpl i ance, so long as they did not use either the station’s
facility or equipnent in preparing the program (Docket 8 at 2,
8). As stated in the Courville affidavit, “[d]espite their
refusal to sign AOTV' s Policies and Procedures, Plaintiffs
Patricia Demarest and Vicki Dunn have never |lost their right to
have programm ng cabl ecast on the Public Access Channel.” (Docket
9).

It enmerged during oral argunent that this statenent was

untrue. Defense counsel conceded at oral argunent that, even if
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the plaintiffs did not use AOTV facilities or equipnment to
produce their program but did all of the preparation using their
own equi pment and presented a videotape of it to the station for
airing, they would still be prohibited fromshow ng the program
unl ess they agreed in witing to abide by the new policies
reflected in the Revised Mnual .

Plaintiffs brought suit on July 5, 2001, seeking declaratory
and injunctive relief under the First and Fourteenth Amendnents
to the United States Constitution, Article 16 of the
Massachusetts Declaration of Rights, 42 U S. C. § 1983, and the
Cable Act. (Docket 1). Specifically, the plaintiffs sought a
declaration by this court pursuant to 28 U . S.C. § 2202 that (1)
the Rel ease Form Provision, the Illegal Act Provision, the Legal
Expenses Provision, and the “Potentially O fensive” Provision
were violations of the plaintiffs’ constitutional rights; (2)
that the July 10, 2000 suspension of Demarest violated her civil
rights; and (3) that AOIV' s decision not to air the July 9, 2000
Thi nk Tank 2000 epi sode was a violation of the plaintiffs  civil
rights. In addition, the plaintiffs sought attorney’ s costs and
fees pursuant to 42 U.S.C. 8§ 1983. (Docket 1).

Finally, the plaintiffs requested i nmediate injunctive
relief, enjoining AOTV (1) fromenforcing the Rel ease Form

Provision, the Illegal Act Provision, the Legal Expenses
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Provision, and the “Potentially O fensive” Provision, and (2)
fromusing the July 10, 2000 suspension of Demarest as grounds
for further discipline or curtailnment of her use of AOCTV

equi pnent, facilities, or air-tinme. 1d.® This nmenorandum
addresses only the plaintiffs’ requests for injunctive relief.

111. DI SCUSSI ON

The standard for a prelimnary injunction is well
established in the First Crcuit.

A party who seeks a prelimnary injunction nust show
(1) that she has a substantial |ikelihood of success on
the nerits; (2) that she faces a significant potenti al
for irreparable harmin the absence of imediate relief;
(3) that the ebb and flow of possible hardships are in
favorabl e juxtaposition; and (4) that the granting of
pronpt injunctive relief wll promote the public
i nterest.

MQuire v. Reilly, 260 F.3d 36, 42 (1st Gr. 2001). The Suprene

Court has explained that “the |oss of First Amendnent freedons,
for even m nimum periods of tinme, unquestionably constitutes

irreparable injury.” Elrod v. Burns, 427 U S. 347, 373 (1976).

Thus, when “First Anendnent interests were either threatened or

Plaintiffs have not requested that AOTV be prelinminarily
enj oi ned fromusing their refusal to sign the statenments of conpliance
as grounds for curtail nent of their use of AOIV equi prent or
facilities. Therefore, no such injunction will be issued, despite the
fact that, as will be seen bel ow, several provisions of the Revised
Manual are unconstitutional. It is unlikely, in any event, that AOCTV
will continue to insist on conpliance with unconstitutiona
restrictions as a condition for use of its facilities. |If this
occurs, plaintiffs are free to seek additional relief fromthe court.

14



in fact being inpaired at the tine relief was sought,” a
prelimnary injunction is proper. Id. In the follow ng

di scussion, the prelimnary injunction standard will be applied
separately to each chall enged provision of the Revised Manual .

A. State Action

Two prelimnary questions are conmon to all the chall enged
provisions, and will be addressed initially. The first issue is
whet her AOTV is a state actor for purposes of the Fourteenth and
First Amendnents. AOTV nust be a state actor if the plaintiffs
are to be permtted to assert their 8§ 1983 clains under the First

Amendnent. See Lugar v. Ednmonson Gl Co., 457 U. S. 922, 929

(1982) (“[I]t is clear that in a 8 1983 action brought against a
state official, the statutory requirenent of action ‘under color
of state law and the ‘state action’ requirenment of the
Fourteenth Anendnment are identical.”). The second issue is
whet her AOTV is a “public forum”

The “state actor” issue is nore difficult than nay appear on
the surface. No federal decision cited by the parties, or
| ocated by this court, has positively found state action in a PEG
case such as this one. One decision in the Southern D strict of
New York, cited by AOTV, found to the contrary, rejecting a PEG
programmer’s chal |l enge on the ground that the cable provider was

not a state actor. dendora v. Mrshall, 947 F. Supp. 707, 712
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(S.D.N Y. 1996), aff’d without opinion 129 F.3d 113 (2d G r

1997), cert. denied 522 U. S. 1059 (1998). According to that
court, “the defendants [did] not qualify as ‘state actors’
because ‘the ownership and operation of an entertainnent facility
are not powers traditionally exclusively reserved to the State,

nor are they functions of sovereignty.’” 1d., quoting d endora v.

Cabl evision Sys. Corp., 893 F. Supp. 264, 269 (S.D. N Y. 1995).

I n an unpublished decision froman earlier stage of the G endora
l[itigation cited above, the Second Circuit noted that “‘public
access’ channels . . . are not creatures of federal law " and
found that “it is doubtful that TCI can be considered a ‘state
actor’ for purposes of the First Amendnent or for Section 1983

l[iability.” dendora v. Ml one, No. 96-7068, 1996 W. 678982, *1

(2d. Cr. July 25, 1996).
Plaintiffs argue that the G endora case is easily
di stingui shable. The subject of the state action inquiry in
d endora was the regul ated cabl e operator, rather than the public
access channel itself. 947 F. Supp. at 714-715. Thus, the
d endora court did not reach the question of whether a public
access channel may be a state actor. It held only that TCl Cable
of Westchester, the cable provider, was not a state actor. 1d.
Wil e no reported decision involving a PEG channel defendant

addresses the state action i ssue head-on, several cases have
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treated a PEG channel as a state actor without explicitly

addressing the issue. See e.qg., Horton v. Houston, 179 F.3d 188,

190 n.3 (5th Gr. 1999) (parties did not dispute that PEG channel

was state actor on appeal), cert. denied 528 U S. 1021 (1999);

Coplin v. Fairfield, 111 F.3d 1395, 1401-1402 (8th Cr. 1997)

(assum ng that public access television coomttee was state
actor). In other related cases, the defendant was either the
cable provider, as in dendora, or a traditional governnenta

entity, such as the Cty of New York. See, e.q., Tine Wirner

Cable of New York Gty v. New York, 943 F. Supp. 1357, 1363

(S.D.NY. 1996), aff'd 118 F.3d 917 (2d Cir. 1997).

Thus, whether a PEG channel is a state actor for purposes of
the Fourteenth and First Amendnents is a sonewhat novel question.
Plaintiffs argue that AOTV is a state actor because it has a

“public function” within the neani ng of Brentwood Acadeny V.

Tennessee Secondary School, 121 S.C. 924, 930 (2001), and its

predecessors. Under these cases, “[c]onduct that is formally
‘private’ may becone so entwi ned with governnental policies or so
i npregnated with a governnental character as to becone subject to
the constitutional limtations placed upon state action.” Evans
v. Newton, 382 U.S. 296, 299 (1965).

Resol ving “the dichotony between state action, which is

subject to scrutiny under the [Fourteenth] Amendnent’s Due
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Process O ause, and private conduct, against which the Arendnent
affords no shield, no matter how unfair that conduct may be,”

NCAA v. Tarkanian, 488 U. S. 179, 191 (1988), is not always easy.

As the Supreme Court has remarked, “[i]t is fair to say that ‘our
cases deciding when private action m ght be deened that of the

state have not been a nodel of consistency.’” Lebron v. National

Rai | road Passenger Corp., 513 U. S. 374, 378 (1995), gquoting

Ednonson v. Leesville Concrete Co., 500 U. S. 614, 632 (1991)

(O Connor, J. dissenting). Wuat is clear is that each case nust
be exam ned on its facts, and amd the diversity of opinion in
the Court’s precedents, “exanples may be the best teachers.”
Brentwood, 121 S.Ct. at 930.

The nost persuasive authority suggests that AOTV is a state
actor. The Suprene Court’s Lebron decision is perhaps the nost
conpel ling guidepost in this msty area. There, the Court held
t hat when “the Governnent creates a corporation by special |aw,
for the furtherance of governnental objectives, and retains for
itself permanent authority to appoint a majority of the directors
of that corporation, the corporation is part of the Governnent
for purposes of the First Amendnent.” 513 U. S. at 400. Al of
these factors are substantially net here.

First, AOTV was created by the Town of Athol (“Athol”)

through its license agreenment with Tinme-Warner Cable (*Tinme-

18



Warner”). (Docket 1, Exhibit A). Athol demanded the creation of
AOTV as a condition of Tinme-Warner’s license renewal. 1d. at 23.
Pursuant to this agreenent, Tinme-Warner paid the Board of

Sel ectmen of the Town of Athol (the “Board of Selectnen”),

$15, 000, followed by paynents of $120,000 and $30, 000, so that
the Board of Selectnen could form organize, and nmai ntain AOTV
and its facilities. 1d. at 23-24. There can thus be no doubt
that AOTV was created by Athol, nuch |like the Bank of the United

States was created by the federal governnent. See Lebron, 513

U.S. at 386-391 (describing “long history of corporations created
by United States for achievenent of governnmental objectives.”).
The fact that much of AOTV' s funding cones from Ti nme-War ner
rather than public coffers, is no evidence of any |lack of state
action. Time-Warner’s contribution to AOTV functions nuch like a
tax or licensing fee. To do business in Athol, Ti nme-Warner nust

pay for AOTV. See Denver Area, 518 U S. at 734 (noting that PEG

channel s “are channels that, over the years, |ocal governnents
have required cable systens operators to set aside . . . as part
of the consideration an operator gives in return for perm ssion
to install cables under city streets and to use public rights-of-
way. ") .

Second, Athol created AOTV to further public objectives.

The |icensing agreenent provides that AOTV “may be used by the
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public,” and that “[a]ny resident of the Town, or any
organi zation or institution based in the Town, shall have the
right to place locally produced programm ng on the Access
Channel .” (Docket 1, Exhibit A at 23). The agreenent further
provi des that the channel shall be managed “for the benefit of
the comunity.” [d. at 25. See also H R Rep. No. 98-934, 30
(“Public access channels . . . provide groups and individuals who
generally have not had access to the electronic nmedia with the
opportunity to beconme sources of information in the electronic
mar ket pl ace of ideas.”). Like the public park in Evans, AOIV
“serves the comunity.” 382 U S. at 302.

Third, Athol has retained authority through its Board of
Sel ectnmen to appoint all -- not just a majority -- of the nenbers
of the “Access G oup,” which manages and operates AOTV. (Docket
1, Exhibit A at 24). Indeed, at |east one of the nmenbers of the
Access G oup is also a nenber of the appointing Athol Board of
Sel ectmren and a defendant in this case, Foristall. Al though the
record is not clear as to whether the Board of Selectnen al so has
the power to renove nenbers of the Access G oup, Lebron notes
that the power of renoval is not a necessary condition for state
action. See 384 U. S. at 398.

These factors nake it highly probable, at |least on the facts

revealed so far, that AOTV will be found to be a state actor for
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purposes of the First and Fourteenth Amendnents. Like any other
entity that is created by the governnment to serve the comunity
whose directors are appoi nted by the governnent, AOTV is bound by
the mandates of the First Amendnent. Thus, in the renai nder of
the “substantial |ikelihood” analysis, AOTV will be treated as a
state actor for purposes of evaluating the plaintiffs’ First
Amendnent cl ai ns.

B. Publi ¢ Forum

Plaintiffs argue that, as well as being a state actor, AOCTV
is a “public forunmf within the neaning of the First Amendnent.
Again, this question is open to debate.

Justi ces Kennedy and G nsburg appear to agree with the

plaintiffs. |In Denver Area Educational Tel ecommuni cations

Consortium lInc. v. FCC, 518 U S. 727 (1996), Justice Kennedy’s

concurrence made it very clear that he and Justice G nsburg
believed that “[a] public access channel is a public forum” |d.
at 783 (concurring in part, dissenting in part). Justice Kennedy
observed that a channel like AOTV is “open to programm ng by the
public.” Id. at 790. He also pointed out that the House Report
“characterized public access channels as ‘the video equival ent of
t he speaker’s soap box or the electronic parallel to the printed
leaflet.”” 1d. at 791, quoting H R Rep. No. 98-934 at 30.

Chi ef Justice Rehnquist, and Justices Thomas and Scal i a
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woul d |ikely disagree. Justice Thomas’ dissent in Denver Area

stated explicitly that he and the Chief Justice, as well as
Justice Scalia, believed that “[p]Jublic access channels are not
public forunms.” 518 U. S. at 831 (concurring in the judgnment in
part, dissenting in part).

For Justice Thonas, the fact that the public access channel

in Denver Area was private property was nost salient. He pointed

out that the only Suprene Court cases in which private property
had been treated as a public forumwere cases “in which the
governnent has held at | east sone fornmal easenent or other
property interest permtting the governnent to treat the property
as its own in designating the property as a public forum” 1d.

at 828. According to Justice Thomas, neither the Cable Act nor a
franchi se agreenent was sufficient to transformprivate property
into a public forum “[We have never even hinted that

regul atory control, and particularly direct regulatory control
over a private entity’'s First Amendnent speech rights, could
justify creation of a public forum” 1d. at 829. Thus, Justice
Thomas woul d have upheld a cable operator’s right to prohibit
programm ng on a PEG channel that it “reasonably believes .
depicts sexual . . . activities or organs in a patently offensive
manner,” over the First Anmendnent rights of the producers and

viewers to transmt or watch such programmng. [d. at 831.
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As m ght be expected, the plaintiffs take the side of
Justice Kennedy, pointing to the public function of AOTV and to
the Cabl e Act House Report, quoted above, which describes PEG
channel s as the equivalent of a “speaker’s soapbox.” AOIV takes
the side of Justice Thonas and argues that because AOTV is
private property, it cannot be a public forum

The plurality in Denver Area declined to decide the public

forumissue. According to the plurality, the “categori al
approaches” of Justices Kennedy and Thomas | acked flexibility.
Id. at 727. Justice Breyer wote:

[Alware as we are of the changes taking place in the law, the
technology, and the industrial structure relating to
tel ecommuni cations, we believe it unwise and unnecessary
definitively to pick one anal ogy or one specific set of words
now. We therefore think it premature to answer the broad
guestions that Justices Kennedy and Thomas raise in their
efforts to find a definitive anal ogy, deciding for exanple,
the extent to which private property can be designated a
public forum whether public access channels are a public
forum whether exclusion from conmmon carriage nust for all
pur poses be treated |ike exclusion froma public forum and
whether the interests of the owners of the nedia always
subordinate the interests of all other users of a nmedium

518 U.S. at 742-743 (internal citations onmtted).®
However, the Breyer plurality was not entirely neutral. It

did not deny that public access channels had sone of the

®In light of this fractured decision, it is unsurprising
that the only other court in the First Crcuit to address the
i ssue found “no precedent for treating a cable access channel as
[a public forum.” See Eane v. Town of Auburn, No. 96-40180
(D. Mass. January 28, 1997)(order denying prelimnary injunction).
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characteristics of a public forum and concl uded t hat
restrictions on their use were deserving of heightened, if not

strict, scrutiny. The Denver Area plurality disavowed

“definitive categorical analysis,” 518 U S. at 774 (Souter, J.
concurring), and “a definitive analogy,” 518 U S. at 742
(plurality opinion), but not heightened First Amendnent scrutiny.
This conclusion is borne out by the Court’s holding that the

“segregate and bl ock” restrictions in Denver Area were not

narromy or reasonably tailored, and thereby “sacrific[ed]
i nportant First Amendnent interests for too specul ative a gain.”
518 U.S. at 760 (quotations omtted).

Justice Kennedy described the plurality as “settling for
synonyns.” 518 U. S. at 786 (concurring in part, dissenting in
part). As he put it, in the plurality opinion “‘[c]lose judicial
scrutiny’ is substituted for strict scrutiny, and ‘extrenely
i nportant problem’ or ‘extraordinary problem’ is substituted
for ‘conpelling interest.”” 1d. (citations omtted). He
objected further that, “[wje are told the Act nust be
‘“appropriately tailored,” ‘sufficiently tailored,” or ‘carefully
and appropriately addressed,’” to the problens at hand --
anything, evidently, except ‘narrowy tailored.”” 1d.

Fortunately, this notion does not require the court to

resol ve the Denver Area conundrum Six Justices of the Court
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agree, at |least, that heightened scrutiny applies, as can be seen
fromthe opinions of Justices Breyer and Kennedy. Six Justices
al so agree that individual public forum cases provide usefu
anal ogi es when anal yzi ng First Anmendnent chal | enges to
restrictions on PEG channels. See 518 U.S. at 747 (plurality
opi nion)(“Pacifica provides the closest analogy”), and 518 U. S.
at 791 (Kennedy, J., concurring in part and dissenting in part)
(di scussing and conparing public forumcases). Thus, a court
that anal yzes a PEG restriction with “hei ghtened” scrutiny, and
by anal ogy to other cases can be sure, at least, that its
standard will not be overly demandi ng.

Viewed in this light, the issues raised by this case are not
particularly difficult. As wll be seen, two provisions of the
Revi sed Manual are manifestly content-based, and therefore under
wel | established Supreme Court authority mnmust be subject to
strict scrutiny, in any event. The other two provisions fit
confortably within the evaluative framework established by the

plurality in Denver Area. Therefore, at this tinme, the court

need not decide whether AOTV is, as a technical matter, a “public
forunt for purposes of deciding the notion for prelimnary

i njunction.
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C. Revi sed Manual Provi sions

1. Rel ease Form Provi si on

The Rel ease Form Provision is not |likely to survive
hei ght ened scrutiny. As noted, the 2000 Manual contained a
provision stating that “rel ease forns for persons recording
during [electronic news gathering (ENG] are not required.”
(Docket 1, Exhibit B at 15). The Revised Manual elimnated this
exenpti on.

| f the Rel ease Form Provision were challenged nerely on its
face, the question mght be difficult. For exanple, the
provision, as witten, mght be interpreted to refer only to
copyrighted material. But this was not nerely a facial
chal l enge. Demarest was suspended for thirty days for failing to
“obtain[] all necessary releases . . . fromindividual (s),” and
chal | enged the provision as applied to her. |In particular, the
Suspension Letter confirnmed that the Rel ease Form Provi sion was
being applied to require release fornms fromall persons whose
voi ces or images were recorded for PEG broadcasts as part of
el ectroni c news gat hering.

The only notive AOTV articulated in support of this policy
| acked any sound basis and clearly established that the provision
is not ainmed at “an extrenely inportant problem” In its

Qpposi tion Menorandum AOTV suggested that the “guidelines [were]
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designed to protect community residents.” (Docket 8 at 9). It
argued that if the court allowed the plaintiffs’ notion, it
“woul d effectively elimnate any protection these residents my
have agai nst abuses of access resources. The Plaintiffs could
continue to tape individuals w thout obtaining proper releases
and violate residents’ rights of privacy and publicity.” Id.

It is doubtful whether, consistent with the First Amendnent,
AOTV may so entirely subordinate the plaintiffs’ right of
expression to citizens’ privacy rights. PEG channels are
established to “provide groups and individuals who generally have
not had access to the electronic nmedia wwth the opportunity to
beconme sources of information in the electronic marketplace of
ideas.” H R Rep. No. 98-934, at 30 (1984), reprinted in 1984
US CCAN at 4667. This is borne out by AOTV s franchise
agreenent, which provides that AOTV shall not “have editoria
control over the content of any Public Access programm ng pl aced
on the channel.” (Docket 1, Exhibit A at 23). The Rel ease Form
Provi sion effectively gives any person, even a public figure,
vet o power over any AOTIV broadcast no nmatter how newswort hy.

Even if the Rel ease Form Provision mght in sone contexts
serve a reasonable purpose, it was not, as applied,“sufficiently
tailored.” It put a suffocatingly inpracticable burden upon

el ectronic news gathering by requiring a release formfromevery
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recorded person. Obtaining a release formfromevery person who
was recorded, for exanple, at a picket line, a protest, a city
street, or a town neeting is sinply infeasible.

At base, plaintiffs had a constitutionally protected right

to record matters of public interest, see Smth v. Gty of

Cumm ng, 212 F.3d 1332, 1333 (11th CGr. 2000), cert. denied 531

U S 978 (2000); Fordyce v. Gty of Seattle, 55 F.3d 436, 439

(9th Cr. 1995). This right was not unlimted, of course.
Plaintiffs, for exanple, could not have invaded private honmes, no

matter how newsworthy the subject. Cf. Wlson v. Lane, 526 U S

603, 612 (1999) (finding that First Amendnent rights of press did
not justify allowing reporters to ride along with police on
warrant executions in private homes). Simlarly, the plaintiffs
did not have an unlimted right to publicize private facts. See

Virgil v. Tinme, Inc., 527 F.2d 1122, 1128 (9th Cir. 1975) (“[we

conclude that unless it be privileged as newsworthy . . . the
publicizing of private facts is not protected by the First

Amendnent.”). See also Glbert v. Mdical Economcs Co., 665

F.2d 305, 308 (10th Cr. 1981) (sane); Veilleux v. National

Broadcasting Co., 8 F. Supp.2d 23, 40 n.8 (D. Me. 1998)(sane).

However, as applied to these plaintiffs, the Rel ease Form
provi sion made no di stinction between the newsworthy and the

mundane, or between matters of public interest and purely private
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matters.

Rat her than being tailored to protect legitimate interests
in privacy, the Rel ease Form Provision made Athol’s news nekers
news editors. By refusing to sign a release form Athol’s news
makers could ensure that their imges did not appear on AOTV. It
is highly probable that the filmng which gave rise to Demarest’s
suspension will be found to be constitutionally protected.’

Focusing on the facts of this case, it is inportant to
underline that the Rel ease Form Provision was applied to protect
Chi asson, a local public official. As Justice Frankfurther has
stated, “[o]ne of the prerogatives of American citizenship is the

right to criticize public men and resources.” Baungartner V.

United States, 322 U S. 665, 673-674 (1944). Denarest’s

criticismof Foristall (a nenber of AOIV' s board and the Atho
Board of Sel ectnen) for having a conflict of interest and of
Chi asson (a nenber of Athol’s Needs Assessnent Conmttee) for
receiving special treatnment exenplified this right. In Hustler

Magazine v. Falwell, 485 U S. 46 (1987), the Supreme Court noted

that, “[t]he sort of robust political debate encouraged by the

't should be noted that the plaintiffs nmake a very
pl ausi bl e argunent that the Rel ease Form Provi sion constitutes a
prior restraint. As the above anal ysis nakes cl ear, however, the
court need not decide that issue for purposes of issuing the
prelimnary injunction.
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First Amendnent is bound to produce speech that is critical of

t hose who hold public office.” [Id. at 51. In Gertz v. Robert

Welch, Inc., 418 U S. 323 (1974), the Court explained that “[a]n

i ndi vi dual who decides to seek governnental office nmust accept
certain necessary consequences of that involvenent in public
affairs. He runs the risk of closer public scrutiny than m ght
ot herwi se be the case.” 1d. at 344. In sum while the Rel ease
Form Provi sion mght, to sone extent, be defended in the abstract
as a protection of privacy, its potential perniciousness is well
denonstrated by the way it has been applied in this case.

In addition, it is clear that the Rel ease Form Provi sion
caused irreparable harm As noted above, “the | oss of First
Amendnent freedons, for even m ni num periods of tine,
unquestionably constitutes irreparable injury.” Elrod, 427 U S.
at 373. The Release Form Provision resulted in Demarest’s
suspension, and has contributed to prohibiting Demarest and Dunn
from produci ng and cabl ecasti ng “Thi nk Tank 2000" for over a year
now. This is nore than sufficient to support a finding of
i rreparabl e harm

The bal ance of harnms weighs in the plaintiffs’ favor as
well. As noted above, AOIV may not so crudely subordi nate the
First Amendnent rights of the plaintiffs to sone unlimted

notions of privacy. |Its mssion is to provide the comunity with
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a channel open to diverse programmng. AOTV wll not suffer the
slightest injury by issuance of the injunction. Plaintiffs, on
the other hand, face irreparable harmif the injunction is not
gr ant ed.

The public interest prong of the analysis al so supports
i ssuance of the injunction. “At the heart of the First Amendnent
is the recognition of the fundanental inportance of the free flow
of ideas and opinions on matters of public interest and concern.”
Hustler, 485 U.S. at 50. Even if it were true, as Chiasson
all egedly conpl ained, that the plaintiffs “do not get their facts
straight,” the “freedomto speak one’s mnd is . . . a good unto
itself [and] . . . essential to the comon quest for truth and
the vitality of society as a whole.” [d. at 51.

For these reasons, the public interest will be served by
allow ng an injunction prohibiting AOTV fromrequiring rel ease
forms fromall persons recorded for AOTV prograns. Simlarly,
the plaintiffs’ request that AOIV be enjoined fromusing the
Demar est suspension as grounds for further discipline or
curtail ment of her use of AOTV equi pnent or facilities wll be
allowed. It was alnpbst certainly unconstitutional to suspend
Demarest for failing to get release fornms from Chi asson and
Britt. Thus, to further penalize Demarest for this

constitutionally protected use of AOTV facilities and equi pnent
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woul d al nost certainly be unconstitutional.

2. Il egal Act Provision

Plaintiffs are also likely to show that the Illegal Act
Provision is unconstitutional. The provision is unquestionably
content-based; it forbids recording an “illegal act.” Thus, it

“by [its] terns distinguish[es] favored speech from di sfavored

speech.” Turner Broadcasting System Inc. v. FCC, 512 U S. 622,

643 (1994). The fact that the Illegal Act Provision does not
single out a particular viewpoint is irrelevant; the regulation

targets an entire subject-matter. See U S. v. Playboy

Entertai nnent Group, Inc., 529 U S. 803, 811 (statute ained at

“sexual ly explicit progranm ng” was content-based.); Police

Department of Chicago v. Msley, 408 U. S. 92, 95 (1972) (“the

First Amendnent neans that governnent has no power to restrict
expressi on because of its nessage, its ideas, its subject matter,
or its content.").

These authorities nmake it clear that the Illegal Act

Provision is subject to the highest scrutiny. See Turner, 512

US at 642 (“Qur precedents . . . apply the nost exacting
scrutiny to regulations that suppress, disadvantage, or inpose
differential burdens upon speech because of its content.”). Not
surprisingly, the provision cannot survive this test. Although

the Revised Manual explains that “[t]he recording of an ill egal
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act is not permtted as it may lead to harmto the equi pnent,”
docket 1, Exhibit D at 12, AOTV's interest in protecting its

equi pnent is not sufficient to justify such an unqualified ban on
cont ent.

As an initial matter, the Damaged Equi pnment Provi sion
adequat el y addresses any interest AOTV has in its equipnent. As
noted, this provision properly holds the producer responsible for
repairing or replacing stolen, |lost, or damaged equi pnent. Thus,
AOTV can be sure that those who break their equipnment wll pay
for it.

More inmportantly, the Illegal Act Provision is so broad as
to dwarf any interest in equipnent safety. The provision wuld
have restricted PEG producers fromcapturing on filmsone of the
nost inportant nonents in Anerican history. For exanple, an AOTV
producer woul d have been forbidden fromfilmng John Lewis as he
mar ched on Bl oody Sunday. According to M. Lewis, sonething
about the Bl oody Sunday attack in Sel ma, Al abama, and the fifteen
m nutes of filmfootage that acconpani ed the ABC tel evision
report “touched a nerve deeper than anything that had cone

before.” John Lewis & Mchael D Orso, Wl king Wth the Wnd: A

Menoir of the Movenent, 344 (1998). M. Lew s reported that:

The i mages [of the ABC footage] were stunning -- scene
after scene of policenen on foot and on horseback
beati ng defensel ess Anerican citizens. . . . This was
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a faceoff in the nost vivid terns between a dignified,
conposed, conpletely nonviolent nmultitude of silent
protestors and the truly mal evolent force of a heavily
armed, hateful battalion of troopers. The sight of
themrolling over us |ike human tanks was sonet hi ng

t hat had never been seen before. People just couldn’t

believe this was happening, not in Anerica.

Id. at 344-345. According to M. Lew s, the national broadcast
of this footage was a turning point in the civil rights novenent.
However, if the ABC caneraperson had been governed by a cl ause
like the Illegal Act Provision, the footage never woul d have been
shown to the Anerican public. Such a ban on content cannot be
sust ai ned.

A |l engthy anal ysis of the remaining prongs of the
prelimnary injunction standard is unnecessary. The ban on
content obviously has significant potential to cause irreparable
harmto AOTV producers. The “bal ance of harni and “public
interest” factors also weigh decidedly in the plaintiffs favor.
The notion to enjoin the enforcenent of the Illegal Act Provision

will be all owed.

3. Legal Expenses Provision

The Legal Expenses Provision requires a producer to agree to
pay AOTV s legal costs if the producer sues AOTV or its
affiliates and loses. Plaintiffs rightly conplain that this
provision inplicates their First Amendnent right to seek redress

in the courts for constitutional wongs. See Bill Johnson's
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Restaurants, Inc. v. NL.RB., 461 U S 731, 741 (1983) (“the

right of access to the courts is an aspect of the First Amendnent
right to petition the Governnent for redress of grievances.”).
As the plaintiffs point out, this provision infringes their First
Amendnent rights on several levels: |In order to exercise their
First Amendnent right to speak on AOTV, the plaintiffs nust agree
to this extra deterrent to their exercise of First Amendnent
rights.3

Plaintiffs are likely to show that this provision wll not
survi ve heightened scrutiny. The Suprene Court has warned
federal courts to “be vigilant when Congress inposes rules and
conditions which in effect insulate its own laws fromlegitinmte
judicial challenge. Were private speech is involved, even
Congress’ antecedent fundi ng decision cannot be ainmed at the
suppression of ideas thought inimcal to the Governnent’s own

interest.” Legal Services Corp. v. Velazquez, 531 U.S. 533, 548-

549, 121 S.Ct. 1043, 1052 (2001). No less vigilance is required

when a local authority seeks to insulate its actions from

!\ot e that the Legal Expenses Provision does not affect only
“basel ess suits.” This limtation would perhaps have given it firnmer
constitutional footing. See Bill Johnson's Restaurants, 461 U S. at
743 (“Just as fal se statenents are not inmmuni zed by the First
Amendnent right to freedom of speech, baseless litigation is not
i muni zed by the First Amendnent right to petition.”)(citations
omtted). Instead, it applies to all |egal actions against AOTV, no
matter how colorable, in which the litigant eventually | oses.

35



legitimate judicial challenge.

In Vel azquez, the Court noted that the legislation at issue
“operate[d] to insulate current welfare |aws from constitutional
scrutiny and certain other legal challenges, a condition
inplicating central First Amendnent concerns.” 1d. at 547. In
the same way, the Legal Expenses Provision attenpted to insulate
AOTV' s conduct and regul ations fromscrutiny in courts of |aw
Plaintiffs’ inperviousness to the chilling effect of the Legal
Expenses Provi sion does not dimnish its essential purpose: to
pressure AOTIV producers to stay out of court. This is not
permtted.

As wth the analysis in the preceding sections, this
provision is likely to cause irreparable harmto the plaintiffs,
t he bal ance of harns weighs in the plaintiffs’ favor, and the
public interest favors allowance of the notion for a prelimnary
injunction. AOTV, like any other litigant, will have recourse to
attorney’ s fees and costs when proper general authority renders
such an award appropriate. The defendants can claimno speci al
protection. Therefore, the prelimnary injunction will issue for
this provision as well.

4. “Potentially Ofensive” Provision

The Potentially O fensive Provision presents the nost

difficult issue. Plaintiffs attack this provision on its face,
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and the Suprene Court has cautioned that “[i]nvalidating any rule
on the basis of its hypothetical application to situations not
before the Court is ‘strong nedicine’ to be applied ‘sparingly

and only as a last resort.”” FECC v. Pacifica Foundation, 438

US 726, 743 (1977), quoting Broadrick v. Cklahoma, 413 U. S.

601, 613 (1973). “Both the content and the context of speech are
critical elenents of First Amendnent analysis.” 1d. The First
Circuit adds that “a party who nounts a facial challenge to a
statute nust carry a significantly heavier burden than one who
seeks nerely to sidetrack a particular application of the |aw”

MG@Qiire v. Reilly, 260 F.3d 36, 46-47 (1st Cr. 2001).

In the First Anendnment context, this neans that a plaintiff
who challenges a statute on its face ordinarily mnust show
either that the law adnits of no valid application or that,
even if one or nore valid application exists, the |aw s reach
nevertheless is so elongated that it threatens to inhibit
constitutionally protected speech.

Id. at 47.
The Potentially O fensive Provision unquestionably

“regul at es speech based upon its content.” United States v.

Pl ayboy Entertai nnent Group, Inc., 529 U. S. 803, 813 (2000).

Producers are required to flag progranm ng whi ch contains
“extreme slang or vul gar | anguage”, “sexual activities”, “extrene
acts or depictions of violence”, or “depictions of a graphic
nature.” (Docket 1, Exhibit D at 16). Thus, “the speech in
guestion is defined by its content.” Playboy, 529 U S. at 811
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As the Suprene Court has explained, the standard for reviewing a
content-based regulation is strict scrutiny. 1d. at 814. Thus,
the Potentially O fensive Provision nmust be narrowmy tailored to
pronote a conpelling interest. 1d. at 813.

Despite this favorable standard of review, the plaintiffs
have not shown, for purposes of the prelimnary injunction, that
the Potentially Ofensive Provision -- on its face and w thout
the context of an actual controversy -- is not narrowy tailored
to pronote a conpelling interest. The Suprene Court has
recogni zed “special justifications for regulation of the
broadcast nedia that are not applicable to other speakers.” Reno

V. Anerican CGvil Liberties Union, 521 U S. 844, 868 (1997). 1In

Sabl e Comuni cations of Cal., Inc. v. FCC 492 U S. 115 (1988),

the Court noted the *“invasive” character of broadcasting, and its
ability to “intrude on the privacy of the honme w thout prior
warning as to programcontent.” [d. at 127-128. In ECC v.

Paci fica Foundation, 438 U S. 726 (1977), the Court rejected the

notion that “the First Amendnent prohibits all governnenta
regul ati on that depends on the character of speech.” 1d. at 744.
AOTV, as the adm nistrator of a PEG channel that may
“intrude on the privacy of the honme,” may well successfully
denonstrate that it does have a conpelling interest in ensuring,

for exanple, that depictions of sexual activity are not broadcast
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w t hout warning and at hours when children are nost likely to
wat ch. “[B]roadcasting is uniquely accessible to children,”
Pacifica, 438 U.S. at 726, and AOTV nay well be able to show that
the Potentially Ofensive Provision is ained at protecting
children. Thus, “[t]he ease with which children may obtain
access to broadcast material,” justifies AOTV in taking steps to
ensure that “the pig” does not “enter[] the parlor,” during
prinme-tinme view ng hours. Pacifica, 438 U S. at 750-751.
Further, the Potentially O fensive Provision, |ike the
regul ation in Pacifica, does not attenpt to ban the regul ated
content totally. See Sable, 492 U. S. 115 (noting that
di stingui shing features of Pacifica were lack of a total ban and
the unique attributes of broadcasting). Instead, it seeks nerely
to identify programm ng which would justify a viewer warning and
m ght be nore appropriate for later view ng hours. This
restriction inposes a mninmal burden on producers, who are nost
famliar wwth the content of their prograns. The nere
possibility of a sanction on the face of the regul ati on does not

alter this analysis. As Justice Kennedy noted in Denver Area,

“time segregation” and “adult content advisories” on PEG
progranmm ng were “neasures, that if challenged, would likely
survive strict scrutiny as narrowy tailored to safeguard

children.” 518 U. S. 727, 808 (concurring in part, dissenting in
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part). Thus, the plaintiffs are unlikely to prove that the
Potentially O fensive Provision is unconstitutional on its face.
It is also unlikely that the plaintiffs can prove that the
Potentially Ofensive Provision is unconstitutionally vague. “A
statute can be i nperm ssibly vague for either of two reasons:
first, if it fails to provide people of ordinary intelligence a
reasonabl e opportunity to understand what conduct it prohibits;
and, second, if it authorizes or even encourages arbitrary or

sel ective enforcenent.” H Il v. Colorado, 530 U S. 703, 732

(2000) .

Plaintiffs suggest that the Potentially O fensive Provision
fails on both accounts. They argue first that the exanples given
by the provision are not defined, and may require sone guesswork
on the part of producers seeking to conply. That argunent is
obviously correct to sone extent, but “because we are condemed
to the use of words, we can never expect mathematical certainty
fromour |language.” 1d. at 733 (quotations omtted). The
Potentially O fensive Provision requires producers to flag
programm ng whi ch contains “extrene slang or vul gar | anguage,”
“sexual activities,” “extrene acts or depictions of violence,” or
“depictions of a graphic nature.” (Docket 1, Exhibit D at 16).
While there is admttedly some anbiguity in these terns, nost are

“common words” that a producer of ordinary intelligence would

40



understand. Hill, 530 U S at 732.

For much the sanme reasons, the plaintiffs are not likely to
show that the Potentially O fensive Provision authorized or even
encouraged arbitrary or selective enforcenent. No facts
supporting such a claimhave been offered. The Potentially
O fensive Provision is not a crimnal law, |like the statutes in

H Il or Kolender v. Lawson, 461 U S. 352, 357 (1982), which the

plaintiffs cited. In sum the plaintiffs have not convincingly
denonstrated that they are likely to succeed in show ng that the
Potentially O fensive Provision is unconstitutionally vague.

For these reasons, the plaintiffs have not nmet their burden
of showi ng that they are likely to succeed on the nerits of this
claim Wthout this show ng, an analysis of the other prongs of
the injunction standard is unnecessary. Plaintiffs’ request for
a prelimnary injunction enjoining AOTV fromenforcing the
Potentially Ofensive Provision wll be denied.

If AOTV, as plaintiffs fear, applies the Potentially
O fensive Provision in an unconstitutional way, plaintiffs may
seek injunctive relief at that time “in a concrete setting.”
MGQuire, 260 F.3d at 47. As noted, such challenges wll be
revi ewed under strict scrutiny. A programfeaturing political
criticism such as the Think Tank 2000 broadcasts di scussed here,

seens unlikely to qualify as “potentially offensive.” In the
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meantime, plaintiffs retain the ability to prove their case on
the nerits, without the benefit of an injunction.

V. CONCLUSI ON

For the reasons set forth above, plaintiffs’ notion for a
prelimnary injunction is hereby allowed wth respect to (1) the
provi sion of the March 21, 2001 policies and procedures that
requires release forms fromall people whose voice or |ikeness
appears in AOTV broadcasts, (2) the provision that prohibits the
recording of any illegal act, and (3) the provision that requires
producers to indemify AOTV for |egal fees when they do not
prevail in a legal action against AOTV. The notion that AOTV be
enj oi ned fromusing Denmarest’s suspension as grounds for further
di scipline or curtailment of her use of AOTV equi pnent or
facilities is also hereby allowed. The notion for a prelimnary
injunction is hereby denied wth respect to the provision that
requi res producers to notify AOTV when a broadcast contains
material that is “potentially offensive.”

A separate order will issue.

M CHAEL A. PONSOR
U S. District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

PATRI CI A DEMAREST and VI CKI )
DUNN, )

Plaintiffs )

V. ) CIVIL ACTI ON NO. 01-30129- VAP,

ATHOL/ ORANGE COMMUNI TY §
TELEVISION, INC., et. al., )

Def endant s. )

ORDER
February 28, 2002

PONSOR, D. J.

For the reasons stated in the acconpanyi ng Menorandum
plaintiffs’ nmotion for a prelimnary injunction is hereby all owed
with respect to (1) the provision of the defendants’ March 21,
2001 Policies and Procedures Manual that requires rel ease forns
fromall people whose voice or |ikeness appears in AOTV
broadcasts, (2) the provision of the sanme manual that prohibits
the recording of any illegal act, and (3) the provision of the
manual that requires producers to indemify AOTV for |egal fees
when they do not prevail in a legal action against AOTV. The
nmotion that AOTV be enjoined fromusing Ms. Demarest’s suspension
as grounds for further discipline or curtail ment of her use of
AOTV equi prent or facilities is also hereby all owed.

The notion for a prelimnary injunction is hereby denied

Wi th respect to the provision that requires producers to notify



AOTV when a broadcast contains material that is “potentially
of fensive.”

The clerk will set a date for a status conference to
establish a schedule for future proceedings.

It is So Ordered.

M CHAEL A. PONSOR
U S. District Judge
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